The Government has acknowledged that too many people with mental health problems continue to be imprisoned 10 , particularly as the mental health care provided in prisons is often poor. 11 However mental health problems are also common amongst people receiving community sentences. According to the national risk/needs assessment tool for adult offenders in England and Wales, the Offender Assessment System (OASys), the level of emotional needs that may have been directly related to the criminal behaviour of those serving community sentences in 2005/6 was 43 per cent. 12 Supervised women offenders appear to have higher levels of mental health need than men. A national study in 1997 found that a third of women subject to community supervision by the Probation Service described themselves as having a mental disorder. During the same period the figure for men was one in five. 13 Levels of mental health need for offenders managed in the community appear to be increasing. In 2002 a review of work in Inner London Boroughs found that at least 20 to 30 per cent of individuals in touch with the Probation Service displayed evidence of a mental disorder. 14 By 2006 further research demonstrated that 48 per cent of those in contact with the Probation Service were experiencing mental health concerns and as many as a third of offenders in the community also suffered from problems associated with a personality disorder. 15 The number of people receiving community sentences has increased in parallel with the rising numbers in the prison population. In April 2005, the Community Order became the new generic community sentence available to magistrates and judges as an alternative to prison, when a fine or a discharge is deemed inappropriate. This article gives an overview of the MHTR and its use within the context of community sentencing and the Community Order. Various hypotheses are posited that might explain the low uptake of the MHTR by sentencers. We conclude by describing the Sainsbury Centre's research programme on the MHTR and describe the pilot phase of the research.
Community sentences overview
Since the Probation Service's inception in 1907, community sentences have been renamed and reconfigured many times, most recently in 2005. The new Order offered sentencers more flexibility and choice when assigning a community sentence to an offender. Court disposals could be adapted more closely to the needs of the offender and community while applying the sentencing principles of punishment, rehabilitation, reparation and public protection more effectively. The twelve possible requirements allowed by the Community Order invited a hybrid approach to community sentences, with requirements issued in proportion to the seriousness of the offence. The overarching aim of this new approach was to increase public confidence in community sentences.
The twelve requirements
The 
Supervision
Up to 36 months An offender will be required to attend appointments with an Offender Manager or Probation Officer. The focus of the supervision and the frequency of contact will be specified in the sentence plan based on the particular issues the offender needs to work on. The length of a Supervision Requirement must be the overall period for which the Community Order is in force. 
Residence
Up to 36 months An offender may be required to live in a specified place, such as in a probation hostel or other approved accommodation.
Specified
Up to 60 days Including community drug centre attendance, education activity and basic skills or reparation to victims.
Prohibited
Up to 36 months Offenders may be ordered not to take part in certain activity activities at specified times, like attending football matches. If offenders do not comply with this Requirement, they can be sent back to the courts for re-sentencing.
Exclusion
Up to 24 months An offender may be prohibited from certain areas and will normally have to wear an electronic tag during that time.
Curfew
Up to 6 months An offender may be ordered to stay at a particular and for between location for certain hours of the day or night. Offenders 2-12 hours in any will normally wear an electronic tag during this part of one day; if a stand-their sentence. alone curfew order is made, there is no probation involvement and is privately contracted 12. Attendance 12-36 hours with For offenders under 25, the court can direct the offender a maximum of to spend between 12 and 36 hours at an attendance 3 hours per centre over a set period of time. The offender will be attendance required to be present for a maximum of 3 hours per attendance on each occasion. The attendance centre Requirement is designed to offer 'a structured opportunity for offenders to address their offending behaviour in a group environment while imposing a restriction on their leisure time'
The Home Office has mapped the twelve requirements against their intended effects of:-
• Punishment: Offenders should be properly punished for their crime and a lengthy, well-planned and properly supervised community sentence is tough on offenders and offers far more constructive possibilities for the future.
• Reparation: Offenders may be required to face their victim or give back to their local community, which can facilitate their viewing their crimes in a different way.
• Rehabilitation: Offenders need support and opportunities to change to deter them from committing more crimes.
• Protection: Protecting the public is the top priority. In summary, before using a MHTR, the court must be satisfied that 23 :
• The offender should submit to treatment by, or under the direction of, a registered medical practitioner or a chartered psychologist, with a view to the improvement of the offender's mental condition;
• The treatment given to the offender should be either treatment as a resident patient in an independent hospital or care home, or a hospital (but not in hospital premises where high security psychiatric services are provided) or on a non-residential basis;
• On the evidence of a registered medical practitioner, the mental condition of the offender is such as requires and may be susceptible to treatment, but is not such as to warrant a hospital order or guardianship order under the Mental Health Act 1983;
• Arrangements have been or can be made for the treatment intended, including arrangements for the reception of the offender where he or she is to be required to submit to treatment as a resident patient; and
• The offender has expressed his or her willingness to comply with a MHTR. There are a number of possible explanations for this variance e.g.:-
Requirements issued
• the relationship between substance misuse and crime, and mental disorder and crime, is different;
• there are national targets for drug treatment requirements that must be met by probation and other partners such as drug action teams and there are no such targets for numbers of MHTRs.
Despite the low overall numbers to date however, the use of MHTRs has been steadily increasing month by month. In the first and second quarters of 2007 the MHTR was issued a further 384 times. After two years of use, the total number of MHTRs issued with Community Orders has exceeded 1,300. 24 
Stand-alone and combination requirements
In 2006, a total of 60,253 Community Orders with only one requirement were issued. In 19 of these the requirement was a MHTR. In contrast 39,392 single-requirement orders for Unpaid Work were issued over the same period. 72 per cent of all MHTRs used with a Community Order were combined with a Supervision requirement.
From the existing data it is not possible to draw any firm conclusions as to why the courts are rarely issuing other requirements alongside the MHTR, such as Unpaid Work, Drug Rehabilitation or Accredited Programme. It seems that offenders with mental health problems are being denied access to the full range of sentencing options by both criminal justice and health practitioners and there could be an association with mental health stigma and discriminatory attitudes. This hypothesis shall be explored in the course of the Sainsbury Centre's research programme on the MHTR. In contrast, London's usage of MHTRs was proportionately more than four times higher than the lowest issuing region of Yorkshire and Humberside. The latter issued 39 MHTRs, 0.16 per cent of their regional total.
Regional variation
• Further variations are notable in the 2006 figures for the 42 probation areas:-
• 20 issued fewer than 10 MHTRs;
• 8 areas issued MHTRs less than 5 times each;
• Northamptonshire issued a MHTR only twice -out of 4,851 requirements levied;
• North Yorkshire issued a MHTR only twice -out of 2,861 requirements levied.
Ethnic and gender variation
Only 9 per cent of the general population of England and Wales derives from non-white ethnic groups, but 25 per cent of the prison population is comprised of people with a non-'white British' ethnicity. 14 There was significant variation by ethnicity in the use of the MHTR in 2006. 28 per cent of all MHTRs issued during this period were given to non-white ethnic groups. 12 per cent were issued to black or black British offenders and this group also received the MHTR proportionately more often than any other. These figures must be considered within the context of the regions where the MHTRs were issued, i.e. the London probation region may contain a higher proportion of people of non-'white British' ethnicity than areas issuing fewer requirements.
An average of only 14 per cent of all requirements issued with Community Orders were for female offenders, with 15 per cent of MHTRs issued to females. Proportionately women were more likely to be given a drug treatment requirement than men and more likely to receive a supervision requirement, but less likely to receive an accredited programme requirement. Comparatively, women are as likely to receive a MHTR as men.
Obstacles to use of the MHTR
The court may face a number of difficulties in issuing the MHTR and these may explain some of the shortfall in its use. The Sainsbury Centre's initial assessment of the available data offers some suggestions, not in any order of importance, as to why the MHTR may be less well used than other requirements of the Community Order.
Legislative obstacles
The law states that the offender must have enough of a mental health problem to warrant the requirement, but not so great as would warrant the making of a hospital order or guardianship order under the Mental Health Act 1983. Despite the high prevalence of mental health problems among offenders serving community sentences, the requirement is therefore only suitable in very particular cases.
It is instructive to revisit the actual wording of S. The necessity for consent (which also applies for alcohol treatment requirements and drug rehabilitation requirements) may be a stumbling block for the courts even in the cases where the first two potential obstacles (as set out in (a) and (b) above) have been addressed, because of the stigma attached to disclosure.
Research has shown that mental health service users in the general population have repeatedly identified stigma and discrimination as significant obstacles to their quality of life and access to employment and other services. 27 As a consequence, the prevalence of mental illness stigma can be a powerful influence on offenders in open court. The offender may feel that consenting to drug or alcohol treatments is preferable to consenting to mental health treatment, although it is possible that mental health problems could be the underlying issue.
Access to services
There is a lack of access to mental health services for offenders supervised in the community. A report commissioned by the Home Office and the Department of Health published at the end of 2005 looked at community provision for offenders. It concluded:
There is a particular dearth of mental health provision for offenders in the community. Whilst the Offender Mental Health Care Pathway published in January 2005 by the Department of Health provides some examples of good practice, this primarily relates to the provision of mental health services to ex-prisoners discharged into the community. 28

Mental health assessment
One of the most substantial obstacles that prevents the court from issuing a MHTR is the apparent difficulty in obtaining access to psychiatric assessment, the gateway to this disposal. 29 Assessment by a s. 12 approved doctor is an essential pre-requisite to the process, even where the treatment of the requirement is going to be carried out by a chartered psychologist.
Many offenders who have mental health problems are not given a MHTR simply because their mental health needs have not been identified. Before a MHTR can be imposed, a psychiatric assessment must be carried out. If this assessment is not arranged and conducted, the MHTR will not be issued, thus depriving the offender of the care, treatment and interventions that could make a crucial difference both to their mental health and their offending behaviour.
The problems of obtaining timely psychiatric assessments can be due to local budgeting or time pressures. Yet even where assessment has been arranged, it has been suggested that unless the psychiatric reports are commissioned by psychiatrists with local connections it may not be possible to access local mental health services for the offender. 30 
Complex needs
Research by the voluntary sector service provider Turning Point demonstrates that offenders on community sentences, who have both mental health and drug problems, face particular difficulties accessing services and treatment. Similar problems confront offenders with complex needs. Research amongst Revolving Doors' clients, many of whom had spent different periods on community sentences and often also in custody, revealed that:-
• just under half required support to address at least two significant problems, such as housing difficulties, drug issues and alcohol dependency;
• offenders with mental health problems on community sentences have been slipping through the net of services with their needs unidentified;
• a third of clients had some unmet needs.
• of the third, a small proportion were at immediate risk of physical or mental ill health. 32
The MHTR research project A key priority for the Sainsbury Centre's criminal justice programme is to redirect people with mental health problems into care and treatment and, where appropriate, away from custodial sentences. The data presented in this article describe both the rising trend in usage of community sentencing, and the infrequent and differential application of the MHTR. This requirement may offer offenders with mental health problems a viable alternative to custodial sentences. In the absence of a clear understanding of its application and effect, however, it is less likely that a recommendation for MHTR will be made.
To remedy this situation, the Sainsbury Centre has commenced a research programme to address the knowledge deficit in this important area of policy and statute. During 2008 the Centre is collecting primary data to explore the MHTR, its usage, delivery and impact across nine boroughs in Greater London. The research will explore how an offender is issued with a MHTR, and the decision-making processes prior to, and at the point of, sentencing. There will be a particular focus on identifying the factors that facilitate or prevent a MHTR being issued.
Since there is currently very little known about how an offender is managed and co-ordinated post sentence, the research also aims to acquire an understanding of the detail of MHTR treatments, the key professionals or agencies involved in delivering the MHTR, and relevant processes and procedures for implementing the sentence.
To that end, interviews will be conducted with a range of professionals and practitioners from courts, probation and healthcare services, as well as relevant voluntary sector professionals involved in after-care services following sentencing.
The research will be conducted in three phases: at the court level, in probation and in healthcare. The interviews with sentencers and legal professionals have explored awareness and identification of mental health problems, understanding and awareness of the MHTR and the barriers that are preventing a requirement from being issued.
The forthcoming interviews with staff from probation and healthcare will indubitably draw attention to a range of related issues, which it is hoped will inform the development of a framework for addressing the key research questions.
Conclusion
The mental health of offenders continues to be a pressing issue for policy makers, and health and criminal justice practitioners. Appropriate care and treatment for mental health conditions is not often best delivered within the prison estate. As a consequence there has been an increasing focus on diversion to alternative settings that will address both retribution and rehabilitation for this group.
For example, the Corston review 33 
